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witness, is valid;1 whether a legacy lapses;2 what passes under
a residuary gift,3 and whether a beneficiary is put to his election.4

It should not be assumed that because a testator dies domi- Not
ciled in England his will is therefore inevitably subject to all
the rules of English domestic law concerned with essential
validity. This fact has not always been admitted. It has been ap
said, for instance, that whether a restraint upon marriage,5 or
a gift for masses,5 or a gift to a charity is valid, or whether a
limitation is void as infringing the rule against perpetuities,6
must be determined by the lex domicilii of the testator no matter
what the domicil of the beneficiary may be. It is submitted
that this view is neither consonant with principle nor warranted
by the authorities. It entirely ignores the essential difference
between the right to give and the right to receive. The two are
not necessarily in part materia. The right of a testator to give,
as for example whether he is free to bequeath the whole of his
property as it pleases him or on the contrary whether he must
reserve a legitimate portion for his children, is ex necessitate
governed by the English lex successions from which his testa-
mentary power of disposition is derived. But there is no reason
why this law should restrict the right of a foreign legatee to
enjoy a gift in accordance with the terms of the will, provided
that the legacy is valid according to his personal law and pro-
vided that the limitations imposed upon its enjoyment do not
offend some rule of public policy so sacred in English eyes
as to demand extra-territorial application.

Suppose that a testator domiciled in England bequeaths a sum of Example of
money to a legatee domiciled in France, and that the legacy, though ^^
valid by French law, is void by English internal law as being ob- perpetuities
noxious to the perpetuity rule,

Is the legacy void? The answer must be in the affirmative
if the English policy is to insist upon the early vesting of
interests regardless of where the property is to be enjoyed and

1  In re Priest, [1944] Ch. 58. This case kas been much discussed; see 60
L.Q.R. 114; 61 L.Q.R. 124; 62 L.Q.R. 172-3; 7 M.L.R. 238; Wolff, p. 586.
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3  Goodrich, p. 516,

4  See In re Qgilvie, [1918] r Ch. 492, 500; Dicey, pp. 833-5; Westlake, s.
125; Halsbury, Laws of England, vii. 64; Jarman on Wills (7th ed.), p. 511.
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5  Westlake, p. 154.

6  Ibid. Dice/ agreed with these views, but see now the yth ed. of his work,
pp. 610-11.